
Legal Liability 
Considerations for

¨ Designated Pilot Examiners (DPEs)

¨ Certified Flight Instructors (CFIs)
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Topics to Be Covered

¨ Legal Considerations
¤ GARA
¤ Missouri Tort Reform
¤ Statutes of Limitations
¤ Elements of a Cause of Action (what the plaintiff has to 

show)

¨ Cases Involving DPEs
¨ Cases Involving CFIs
¨ What you can do
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Legal Considerations

¨ General Aviation Revitalization Act of 1994 
(GARA)
¤ 18-year statute of repose 
¤ If aircraft or component more than 18 years old at time 

of accident, cannot sue manufacturer.
¤ Applies to manufacturers of GA aircraft with seating 

capacity less than 20 and not engaged in scheduled 
passenger-carrying operations.
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GARA’s Impact on You

¨ What this means to you:
¤ You stand a greater chance of being named a 

defendant in a lawsuit.
¤ Many more peripheral parties now become potential 

defendants:
n Maintenance facilities
n Mechanics
n Flight schools
n CFIs, DFEs, AMEs, DARs, etc.
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Legal Considerations

¨ Missouri Tort Reform (2005)
¤ Tightened venue rules in favor of defendants.

n Prior law: only required presence of one of the defendants 
in the county where suit filed.

n Led to abuses.

¤ For accidents occurring in Missouri, now suit must be 
filed in county where accident happened.         §
508.010 R.S.Mo

¤ Implication of this: fewer suits being filed.
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Statutes of Limitation

¨ These limit the amount of time within which suit can 
be filed.
¤ As a general rule, begin running from date of injury.
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Missouri

¨ Missouri - Very long statute of limitations

¤ Personal injury – 5 years 
n§ 516.120 R.S.Mo.  

¤ Death – 3 years

n§ 537.100 R.S.Mo. 
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Illinois

¨ Shorter period within which to file suit

¤ Personal injury – Two Years
n 735 ILCS 5/13-202

¤ Death – Two Years
n 740 ILCS 180/2
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Four Elements of a Cause of Action

¨ (1) The defendant had a legal duty to conform to a 
particular standard of conduct to protect others.
¤ As a DPE/CFI, the standard of conduct will be found in 

the FARs/Practical Test Standards.
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Four Elements of a Cause of Action

¨ (2) The defendant breached his duty of care.
¤ I.e., was negligent

n The term “negligent” or “negligence” as used in this [these] 
instruction[s] means the failure to use that degree of care 
that an ordinarily careful person would use under the same 
or similar circumstances.  MAI 11.02

¤ The ordinarily careful DPE/CFI would adhere to the 
provisions of the FARs/PTS
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Four Elements of a Cause of Action

¨ (3) A proximate cause existed between the 
defendant’s conduct and the resulting injury.
¤ “The defendant’s conduct must set in motion an 

unbroken chain of events that results in damages, and 
these damages must additionally amount to the 
probable consequences of the defendant's conduct 
before liability will follow.”
n “But for”

¤ In DPE/CFI cases, this is the hardest element for plaintiff 
to prove.
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Four Elements of a Cause of Action

¨ (4) Actual damage to the claimant’s person or 
property resulted from the negligence of the 
defendant.
¤ Easiest element.
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Liability of Designated Pilot Examiners

¨ Not many reported cases regarding suits brought 
against DPEs as individuals.

¨ Most reported cases are in the context of whether 
DPEs, AMEs and DARs are employees of the federal 
government for purposes of Federal Tort Claim Act 
(FTCA).
¤ If so, then plaintiff may be able to sue USA.
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No Protection Under FTCA

¨ DPEs, AMEs and DARs are not federal employees so 
USA cannot be held liable for their negligence
¤ Supinski v. United States of America, 2008 U.S. Dist. 

LEXIS 4478 (U.S.D.C. E.D. Mo. Jan. 22, 2008), Judge 
Carol Jackson.  DPEs

¤ Leone v. United States of America, 2nd Cir. Court of 
Appeals 1990.  AMEs

¤ Krivitsky v. United States of America, U.S.D.C. R.I., 
2011.  DARs
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Supinski v. U.S.A., et al.

¨ Facts
¤ September 12, 2004
¤ Mark Kaplan very low-time private pilot
¤ Student at Skyline Aeronautics at SUS
¤ Flight instructor certified that Kaplan had received 

required training and was prepared to take written 
and practical tests.

¤ Wrote to Skyline in an email her concerns about 
Kaplan’s complacent attitude toward use of checklists, 
emergency procedures training
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Supinski v. U.S.A., et al.

¨ Kaplan failed his check ride on 8/1904 in the area of 
takeoffs, landings and go-arounds (forward slip to 
landing).

¨ Obtained additional training from CFI and was 
recertified. 

¨ Kaplan successfully completed his check ride on 
8/21/04.

¨ CFI and another instructor provide Kaplan with training 
in a C182.

¨ CFI gives Kaplan high performance endorsement on 
9/10/04, two days before crash.
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Supinski v. U.S.A., et al.

¨ At time of crash, Kaplan was returning from short 
cross country flight with three others on board.

¨ Attempted a go around from 26R at SUS.
¨ Stalled the aircraft.
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Plaintiffs’ Theories

¨ Original Complaint
¤ USA liable for negligence of CFI and DPE.
¤ USA moved to dismiss.

¨ Judge Jackson held that USA cannot be held liable 
for actions of private employees.

¨ In the meantime, plaintiff filed an Amended 
Complaint
¤ Adding DPE and FAA POI responsible for oversight of 

DPE as individual defendants.
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DPE Argued in Supinski

¨ Motion to Dismiss
¤ Missouri law does not recognize a negligence cause of 

action for misinterpreting or misapplying FARs.
¤ Missouri “public duty rule” prevents suits against public 

employees arising out of duties owed to the public at 
large.

¤ Common sense arguments:
n Examiners for Board of Healing Arts (medical malpractice), 

Department of Revenue (motor vehicle accident), and 
Missouri Supreme Court (legal malpractice).
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Supinski Outcome

¨ Judge Jackson denied DPE’s motion to dismiss on the 
basis that he was not an employee of the FAA.

¨ Ultimately, Judge Jackson granted USA’s motion for 
summary judgment on the grounds that:
¤ USA could not be held liable for actions of private 

contractors (CFI and DPE); and
¤ Claims against the individual FAA employees were barred 

under the FTCA because they fell within the “discretionary 
function” exception because they involved an element of 
judgment or choice.

¨ Plaintiff declined to pursue her claims against DPE.
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Cases Finding DPEs Liable

¨ No reported cases where DPE has been found 
individually liable.

¨ Nevertheless, DPEs still face:
¤ Defense costs
¤ Risk of exposure to an unfavorable outcome
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CFI Cases

¨ Goessling v. Falcon Communications
¤ June 3, 2001
¤ Jackson, TN
¤ Corporate owned Piper Cheyenne had departed Malden, 

MO for Atlanta
¤ 5 People on board
¤ Aircraft was newly purchased by this company.  Prior 

aircraft was non-turbine cabin class aircraft.
¤ Pilot was high time but new to flying turbine aircraft.

n 13 flight hours in subject aircraft. Less than two weeks before had 
completed simulator training at FlightSafety.
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Falcon’s “New” Aircraft

¨ Damage history – prior gear up landing
¨ Airplane had been extensively refurbished in 

Pennsylvania and engines overhauled by DAI.
¨ Hidden problem: the bracket holding the propeller 

governor arm had a significant fracture that went 
undetected.
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Fractured L Propeller Bracket Assembly
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Fractured L Propeller Bracket Assembly
25



Goessling – Legal Procedure

¨ At altitude, pilot shut down engine because of 
overheat.

¨ Unknown to him, the propeller governor bracket 
had fractured not allowing him to feather Left 
propeller.

¨ No procedure in flight manual regarding loss of 
propeller control.

¨ Pilot nearly was able to land in an open field 
except for the tops of some nearby trees.
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CFI Cases
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Goessling - Defendants

¨ Piper not a defendant because of GARA.
¨ DAI – all plaintiffs
¨ Cheyenne Aircraft – all plaintiffs
¨ FlightSafety – all plaintiffs
¨ Pilot’s estate – one non-employee plaintiff
¨ Falcon Communications – one non-employee 

plaintiff
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DAI v. FlightSafety Int’l case

¨ DAI filed a cross claim for indemnification against 
FlightSafety.

¨ Later all defendants except FlightSafety settled.
¨ DAI pursued its cross claim against FlightSafety.
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DAI v. FlightSafety Int’l case

¨ Trial court granted FSI summary judgment
¨ Missouri Court of Appeals characterized the case as 

a claim of educational malpractice.
¤ “. . . Many factors contribute to the quality of a 

student’s education and the quality of his later 
performance. The recognition of liability, of course, 
would be a great invitation to speculation as to 
causation.

¤ Held: There is no recognizable claim in Missouri for 
educational malpractice.
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Waugh v. Morgan Stanley, et al.

¨ 2012 Illinois case
¨ Involved a death claim from the crash of GA 

aircraft.
¨ One of the defendants was the decedent’s flight 

instructor.
¨ Held:  CFI could not be held liable.  Followed DAI v. 

FSI case and refused to recognize claim for 
educational malpractice.
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What Can You Do?

¨ Know and comply with the FARs (Part 61)
¨ Follow the Practical Test Standards

¤ FAA-S-8081-14B: Introduction (the “blueprint”)
n “Instructors are expected to use this practical test standard 

(PTS) when preparing applicants for practical tests.”  P. 1.
n “Adherence to the provisions of  the regulations and the 

practical test standards is mandatory for the evaluation of  
private pilot applicants.”  P. 2.
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Practical Test Standards - Continued

¨ Use of  the Practical Test Standards
¤ “The FAA requires that all private pilot practical tests 

be conducted in accordance with the appropriate 
private practical test standards and the policies set 
forth in the Introduction.  Applicants shall be evaluated 
in ALL Tasks included in each Area of Operation of the 
appropriate practical test standard, unless otherwise 
noted.”

¤ FAA-S-8081-14B, P. 6.
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Practical Test Standards - Continued

¨ “In preparation for each practical test, the examiner 
shall develop a written ‘plan of action’ for each 
practical test.  The “plan of action” is a tool, for the 
sole use of the examiner, to be used in evaluating 
the applicant.” 
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Practical Test Standards - Continued

¨ The Plan of Action –
¤ Need not be grammatically correct or in any formal 

format.
¤ Must contain all of the required Areas of Operation 

and Tasks and any optional Tasks selected by the 
examiner.

¤ Will include a scenario that allows the evaluation of as 
many required Areas of Operation and Tasks as 
possible without disruption. . . . Any Task selected for 
evaluation during a practical test shall be evaluated in its 
entirety.
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Practical Test Standards - Continued

¨ Examiner Responsibility
¤ “The examiner conducting the practical test is 

responsible for determining that the applicant meets 
the acceptable standards of knowledge and skill of 
each Task within the appropriate practical test 
standard.”  P. 10.
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Practical Test Standards - Continued

¨ Flight Instructor Responsibility
¤ “An appropriately rated flight instructor is responsible 

for training the private pilot applicant to acceptable 
standards in ALL subject matter areas, procedures, and 
maneuvers included in the Tasks within each Area of 
Operation in the appropriate private pilot practical 
test standard, even if the applicant is adding a 
category or class rating.”  P. 9.
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What Can You Do?

¨ You’ve followed the FARs and Practical Test 
Standards, so what else can you do?
¤ Document your compliance with the PTS.
¤ Retain all of your documents.

n DPEs – Plan of action, notes, etc.
n CFIs – Syllabi, training materials, notes, etc.

¤ How long?
n Consider statute of limitations.
n S/L + 2 years
n Best advice: 7 years
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What else?

¨ Liability insurance
¤ May be available through your flight instructor 

organization.
¤ DPEs, make sure flight instructor insurance will cover you 

in event of a lawsuit.
¤ Downside: Premium costs
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What else?

¨ On the other hand, no insurance makes you a much 
less desirable defendant.

¨ Other considerations: your presence in a lawsuit 
may be of strategic (not economic) importance to 
plaintiff’s counsel – e.g., venue in a desirable forum, 
may prevent removal to federal court, joint and 
several liability, etc.
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What else?

¨ Releases
¤ Not recommended.
¤ Construed narrowly against person being released.
¤ Not effective against injured third parties.
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What else?

¨ Asset transfers.
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Final Caveat

¨ None of these precautions will keep you from being 
sued.

¨ They only make defending yourself easier and help 
ensure your success.
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Questions?
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